CLARK COUNTY BOARD OF COMMISSIONERS
PUBLIC HEARING — EAST COUNTY RECLAMATION REMAND
AUGUST 26, 2003

The Board convened in the Commissioners Hearing Room, 6th Foor, Public Service Center, 1300
Franklin Street, Vancouver, Washington. Commissioners Morris, Stanton, and Pridemore, Chair,
present.

PRIDEMORE: We I bring this meeting of August 26" to order. Before we begin, I'd like to
respectfully request that that sign in the back please be removed. Whoever brought the sign, if you could
please remove it. Thank you.

We begin this morning with the Pledge of Allegiance. Would you join usdl.

(PLEDGE OF ALLEGIANCE)

PRIDEMORE: Sarting this morning is Public Comment. Is there anyone in the room who wishesto
Speak to the Board on any manner other than the apped hearing later? Anyone wish to spesk to the
Board thismorning? Very well, I'll close public comment and move onto the Consent Agenda.
Questions?

MORRIS: | have no questions.

PRIDEMORE: | had aquestion. Bill, | don't know if you can answer this, but the first threeitems all
had to do with additional costs to the 149™ Street. Do we have a reason for wanting... thisis—

BILL BARRON: —I'm sorry Sr, what?

PRIDEMORE: It's about twenty thousand dollars more to be spent on 149" Street planning and site—
BARRON: | don't know. | can have somebody from Public Works— I can find out.

PRIDEMORE: I’d appreciate that.

BARRON: Do you want to pull those?

PRIDEMORE: No reason to pull them, but it would be nice to know what’s causing that increase in
COost.

BARRON: I'll seethat your question is answered.

PRIDEMORE: Questions?
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STANTON: Theonly thing | haveis, before the vote, | want to note that | will aostain from approva of
the minutes from the twelfth of August as | was not here. That'sin number eight.

MORRIS: Do you want to pull that out?

PRIDEMORE: Yesh, let’s pull that out and do a separate vote.

MORRIS. Okay, Mr. Chairman, | move gpprovd of consent agenda items one through eeven and
number thirteen.

STANTON: | think it's one through thirteen.

MORRIS. Which oneisit that you want to withdraw?

STANTON: | pulled number eight for separate consderation and that leaves us one through thirteen.
MORRIS: One through seven and nine through thirteen.

PRIDEMORE: |sthere a second?

STANTON: Second.

PRIDEMORE: It's moved and seconded to approve consent agenda items one through seven and nine
through thirteen. All those in favor?

MORRIS. Aye.

STANTON: Aye.

PRIDEMORE: Aye. Opposed? Motion passes. Action on number eight?
MORRIS: Mr. Chairman, | move gpprova of consent agendaitem number eight.

PRIDEMORE: Second. It's moved and seconded to approve consent agendaitem number eight. All
those in favor?

MORRIS: Aye.

PRIDEMORE: Aye. Opposed? Motion passes.
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We are going to adjourn briefly as the Board of County Commissioners and convene as the Clark
County Board of Hedlth. The only item on the agenda for the Board of Hedlth today are three items on
the Consent Agenda.

MORRIS: Mr. Chairman, | move approva of the Consent Agenda

STANTON: Second.

PRIDEMORE: It's moved and seconded to approve consent agenda items one through three. All
those in favor?

STANTON: Aye.

MORRIS: Aye.

PRIDEMORE: Aye. Opposed? Motion passes.

We will now adjourn as the Board of Hedlth and reconvene as the Clark County Board of

Commissionersto consder aland use gpped on East County Reclamation Center. WE |l take just a
moment to change books.

MORRIS: Wadll, and, Mr. Chairman | thought | had Exhibit 41 in this stack and | do not and | have to
get. So, if you would excuse me.

PRIDEMORE: Yes maam. Oh, folks, | appreciateit, but thisis a quas-judicia hearing and I'm going
to have to ask you, respectfully, if you would please either remove the outfits— I’ [l have to ask you to
leave. You can't be — we can’'t have any distractions. Maybe I’ d clarify for everybody in the room that
the Board in this capacity operates at a quas-judicid role. We operate very much like a court. We
don't receive public testimony and we don’t accept new evidence into the record. Thank you.

MORRIS; Mr. Lowry, | left you two voice mails lagt night. In one of them | used one exhibit number; in
another | used the second exhibit number. Do you remember the number of the second one?

LOWRY': Forty-one.
MORRIS: That was forty-one. Thank you.
PRIDEMORE: Exhibit forty-oneis not in my book.

MORRIS: It's not in the book. It was not requested by anyone.
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LOWRY: Yedh, but it is obvioudy in the primary record.
PRIDEMORE: WEe I begin this morning with certification that we' ve reed the record.

STANTON: Mr. Chairman, I’ ve read the pertinent parts of the record. | watched the videotape of the
November 8th hearing.

MORRIS: Mr. Chairman, | have read the vast mgority of the record. | have not read it dl. | have read
those exhibits that were referenced by lega council when Mr. Lowry asked them to submit their list of
relevant exhibits. Some of those exhibits led me to other exhibits which were not on their list, so | don't
have a delineation of which ones | have read, but | have read too many. And aso | have watched the
videotape, but that was weeks ago and there are parts of it that | no doubt will not remember.

PRIDEMORE: | have read the record — the pertinent parts of the record — and viewed the videotape.

STANTON: Before we get too far into this | would like to make adisclosure and | don’t know how
sgnificant it is but in both of my campaignsin 1996 and in 2000 | did receive generous contributions
from the gpplicant and from his attorney. Actualy, I’ m looking back through my own records; I’ ve dso
received some generous contributions from those who | find named at some point in the record from the
gopellant’ ssde aswdll.

LOWRY: Jus from the standpoint of the (inaudible) statute, campaign contributions are not a basis for
disqudification under that document.

STANTON: Thank you.

PRIDEMORE: Okay —

MORRIS: | have other disclosures too that | would like to make. | had intended to talk about
campaign contributions, but | suppose if you were to compare Commissioner Stanton’sand my PDC's
for those years you would find Smilar entries with smilar amounts from very smilar people. But there
are some other thingsin addition to that that | believe we need to disclose this morning and I ve actudly
written out some comments that have not been edited and would certainly fall my own scrutiny for
grammar and punctuation, but I’m going to struggle through them. It seems gppropriate a thistimeto
discuss the context in which we or | come to this gppedl today and to make what | believeto be
appropriate disclosures about roles the existing Board of County Commissoners has played that may or
may not have inescapably influenced our conclusions. Firg, this gpped has certainly not cometo usina
vacuum. We have known about it for years and have interfaced either with the application or plans for
the land in question on more than one occasion. The first such occasion was sometime near, or on the
day of, the county-sponsored infrastructure conference on June 26, 2000, when members of the Board
of Commissionersindividudly approached or were approached by Rich Lowry regarding the possibility
and legdity of sending the then-draft environmenta impact statement back out for public review. Asl
recall, that dilemmawas eventualy resolved by the state Department of Ecology, who itsdf called for an
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entire revamp of the document. That revamp produced the final EI'S, which was found inadequate by
the Hearings examiner in February of 1992; appeded to the Board of County Commissioners, and later
upheld by the Superior Court. Now, | have run these comments past Mr. Lowry so he knows— he
knew they were coming.

The second such occasion revolves around the Board of County Commissioners' involvement with the
City of Vancouver proposa to sub-areaplan dl of Section 30, including the area under gpped. That
plan first came to my persond attention | believe — and | have checked my calendar —the best | can
document in late 2002. Thiswas while the current gpped — the SEPA apped — was ill pending before
the Hearings examiner. | believe that the hearings had aready been held, but the decision had not been
rendered. I’'m not even sureif the record had closed yet. Anyway, it was late in 2002 when | learned
during a Board of Commissioners Work Session on Parks that such a sub-area plan was under
discussion in designing the Long-Range Planning Department’s— and again in designing the Long-
Range Planning Department’ s 2003/2004 Work Plan, the Board of Commissioners, between the time
of the Superior Court February 2003 decision, but prior to our own March 18" action remanding the
matter back to the Hearings examiner, discussed and agreed to cooperating with the City of Vancouver
in developing the sub-area plan for the entirety, again, of Section 30 including the Site under
consderation here. That decison was later codified in April of 2003, when the Board authorized a
supplementa one-hundred and fifty thousand dollars of generd fund spending authority to Long-Range
Panning for the purpose of conducting that same sub-area plan jointly with the City of Vancouver.
Fifty-five thousand of that amount was to be reimbursed by the City of Vancouver and the Evergreen
Schoal Didtrict. In other words, we knew the landfill apped was eventualy coming back to us at the
time would be at the appropriation and during none of those discussons about the sub-area plan was
any mention made of including alandfill. In fact between late 2002 and today, there have been severd
occasions when the City of Vancouver personnd and we, as members of the Board of County
Commissioners oursalves, mentioned or discussed the possible purchase of the landfill site by possible
private investorsin order to prevent its being built. Also | and at least one other Board of County
Commissoners have met individudly with representatives of Rinker and Associates formerly Q-Wet,
and somewhat of a participant in this discussion, about the affect of that possble sub-area plan on their
continued mining rights in this section. There has been no exparte contact with either the gpplicant
proper or the gppellants on thisissue. But there has certainly been plenty of peripherd taks about
dternative usesfor the land, for which the gpplication has been filed. And | say thisto point out only, it
isvery likely we have had too many discussions about the future of this Ste, whether it formally fitsthe
criteriafor exparte contact or not, but whether that has tainted usin this matter or not is il
questionable. And if it has, it has done so equally and which, according to Mr. Lowry, means that we
are sill compelled to ded with this gpped today. It is quite honestly a very good example of why we
should get out of the appeal business.

But besidesthe internal chatter, there has also been substantid public effort on the part of opponentsto
contact the BOC, numerous e-mails and other communications, and yesterday | did haveto skip a
voicemail from an opponent, but now | would aso like to skip to what becomes to me much more
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relevant in this discussion, a much more reevant problem. The SEPA, the Hearings examiner, the
language in code that we are required to use, isal caught in mixes of time. And we have no subgtantive
time frame identified within which to work. There is agreement among dl parties gpparently thet this
gpplication vested in 1991, but from that point on, what that vesting means is somewhat up for grabs.
And it istreated throughout the record with sgnificant inconastency especidly asit gppliesto zoning
regulations and to the comprehensive plan. In her letter dated January 5™, 2000, to Rich Lowry, which
isexhibit 278, Leanne Bremmer, who represents the applicant, writes that the vested rights doctrine
dictates that “land use gpplications are subject to the land use laws and regulations in effect at the time
of the gpplication.” Though her intent was only to document that the currency — concurrency and critical
aquifer area recharge ordinances were not gpplicable, her statement about subject-to-land- use laws
and regulaions in effect at the time of the gpplication, is much broader than that. Lowry later agreesto
the concurrency and the concurrent critica ordinance exemptions, and that is dso found in the same
exhibit. Though he finds thet the hearing — that the gpplication did indeed vest in 1991, the Hearings
examiner in both hisinitid and second decision gpplies some 1991 |and-use laws and some that came
later, in particular the comprehensive plan and zoning laws that were not adopted until December of
1994 and did not become effective until January of 1995. And though the agpplicant vested — use vested,
doctoring principles to unalowably...so avoid concurrency critica area aquifer resource ordinances, she
based the remainder of her case in trying to comply with 18.410.055. (A) and (B) on the plan adopted
in 1994, but not effective until 1995.

Now, the appdlants origindly argue in the SEPA apped that the lawsin effect in 1991 are the
gpplicable gatutes, and then they sort of alow that to disspate into the air. So as though those two sets
of land use laws and regulations were not enough, in the meantime, we ourselves are in the process of
advancing our own 20-year long range vison for Section 30 asjob producing land including the sub-
areaplan mentioned earlier of enter that — of enter that to date hopes for redlization sooner than any 50
years out, and we are working hard to complete an entire new comprehensive plan by the end of this
year.

So, my question is, what laws apply to this application and under what circumstances? Now, again the
gpplicant suggests that they are the laws in effect in 1991, but the Hearings examiner never directly
addresses the issue of which comprehengve plan. And this becomes relevant to me, because the
contralling code on thisfor my part isin fact, thisislong and it'll take along timeto read it on the record
and is probably confusing, but the controlling issue in thiswhole discussion for meis, CCC
18.410.055.A 4., which requires compliance with the comprehensive plan. And we don’t know which
comprehensive plan. Inthelist of relevant codes and statutes, the Hearings examiner in February of —in
his decison of 2002, he merely lists the county comprehensive plan, but he does’t specify which one.
The apped before him was on the find EIS and he used his conclusions about that document to deny
the solid waste zoning permit and the conditional use permit, and those standards in the solid waste
zoning permit had not changed between 1991 and 2002. Only the elements and devel opment
regulaions that were a part of the 1994 plan had been changed. So dl the way through herethereisa
total inconsstency in the relevance of dates asfar as| can tell.
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Now when the apped issue cameto us, the first time on the SEPA apped, we didn’t even redlly dedl
with anything except SEPA and we passed it right straight along to the superior court because we do
not hear substantive SEPA appedl's, so we did not have discussions about which codes apply when we
aretrying to talk about compliance with the comp plan. So for

Too long weve been focused on the SEPA, and the SEPA is only one of theitemsthet isa part of this
discusson. The hearings examiner makes no clear decison or no clear finding about which
comprehengve plan hes working with. He smply assumesit is the 1994 plan and he proceeds from
there.

Now, if it isthe 1991 plan, as referenced in Exhibit 41 and dated 1989, the comp plan designation
surrounding the Site in question were urban low density. But if it is the 1994 plan, the comprehensive
plan desgnations are quite different. They are for urban holding 10 and urban holding 20. Urban
holding 20 is, according to the intent of that zoning didtrict, for industria purposes, and it is clearly to
urbanize a higher levels of dengty than the prior plan.

And while there is adispute in the record over urban holding and urban reserve, it isirrdlevant, because
it has to do with the size of the parcels and the zoning, not whether it's urban holding or urban reserve.
S0 | guess, Mr.Chairman, the rdlevant issue is to which comp plan does thisvest. And | would liketo
hear ora argument on that issue, from dl counsd, including our own.

PRIDEMORE: And | —Wadll, first off, | appreciatethelist of the disclosures that you've made. That
certainly cut my time down, because | can certainly second dl of those — those comments. I've
received some campaign contributions from people on both sides of this too, however not near so much
| think as others (laughter.) So | don't fed it — it plays any role. Your points regarding which plan and
your focus on theissues a stake here in the apped | think are very appropriate and interesting. The
interesting part, however, to me isthat nobody appealed on that issue, which seems so sdient. Lacking
in gppedl, we' ve been frequently cautioned about bringing inissues during gpped reading that weren't
appealed items. So, for me | would be inclined to say we should rule on the appeals that are before us,
rather than taking on additiond issues.

STANTON: And it was difficult, reeding the record, | had exactly the same kinds of commentsyou
did. In fact origindly my notes had in it, what comp plan are we using, here, and what zoning? And so |
understand your concerns, because when you go back and read the whole record, those issues do
come up, but the point of the matter is that it wasn't gppeded, and it's not one of the issuesin front of us
right now.

In terms of A-4, and the capital — comp capita plan that's mentioned in there, my assumption was that
gnceit was this 1994 solid waste management plan, with these congderations, and these four criteria
that we need to find arein place, that we were talking about the 19 — it was adopted with the 1994
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comprehensive land use plan, and so my assumption was that was the comp plan that we were referring
to here.

MORRIS: Actudly it was not adopted with this comp plan; it was adopted in May of 1994. The comp
plan itself was not adopted until 19 — until December. It did not become effective until January of 1995.
So a that point in time, when that solid waste management plan was adopted, the exigting zoning was
indeed the old zoning that had been in effect in 1991.

STANTON: Wel it may have been, but in my reading it was adopted as a part of the '94 plan. So it
may have been adopted earlier in the year, but then was readopted as a part of the comp plan. That
wastheway | read it.

MORRIS: No, itisnot. If you go back and look at the comprehensive plan, it is not adopted. It is
referenced in conjunction with the policy on solid waste, and that policy primarily says that they want to
try to pay attention to the solid waste management plan, particularly for the purpose of cutting down on
the waste stream and encouraging recycling. The plan was amended and the plan was amended to
indude this particular potentia landfill, but that predated it, and it was not readopted. What that
adoption does say to meisthat at least in the minds of the county commissioners who were adopting dl
of that a the timethat at least in their mind, the land use part of the discussion was compatible if it
passed dl other tests, but it was not adopted — readopted as part of the comprehensive plan.

PRIDEMORE: | can't read into the record what the — was in the minds of the commissoners & that
time; however we do have avery clear satement in Exhibit 796 by Brian Carlson, who was responsible
for development of the plan at that time, the way they — hisexplanation of itis fairly clear that while the
comp — solid waste management plan referenced that this project was lingering out there, it was not
included as a Site specific use in section 30. It was used to demongirate that there was a private sector
interest in providing that service somewhere within the county.

MORRIS: Right, | agree.
PRIDEMORE: So, youdon't want to read too far into it.

MORRIS: No, I don't, but in ether that same exhibit or another one, Mr. Carlson aso suggested it
was included there specificaly to provide notice that the discussion was happening. So | think there was
some contention about whether or not itslisting in the Solid Waste Management Plan gave it some sort
of specid standing, and | would — never thought it did. But —

PRIDEMORE: We have the issue before us of the — whether we wish to take additiond testimony
regarding which plan was appropriate.

MORRIS: Ord, right.
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PRIDEMORE: Isthere—
MORRIS: And | — okay.
PRIDEMORE: Isthere additiona —

LOWRY:: It would not be additiona testimony. It would be ord argument.
MORRIS: It would be ord argument — legal argument — on the legd issue. And | guess| would just
point out, again, Since there was no finding, what was there to gpped ?

PRIDEMORE: Widll, there was the fact that his entire reference throughout the find order was to urban
reserve zoning, which as you point out was not there prior to the adoption of the comprehensive plan.
So that certainly wasn't appeasable.

MORRIS: I'm sorry, but what wasn't there?

PRIDEMORE: The zoning — the urban reserve zoning was not in place prior to adoption of the plan.
The Hearings examiner uses that throughout his argument and his reasoning; that was certainly something
that could have been appeded, but wasn't. Isthere —

MORRIS: | guessthat didn't — right, but theré's no clear finding. He makes — wdl, were getting into
other kinds of things, here, but he dso makes afinding | believe, or seemsto assume that urban holding
20 was for the same purposes as urban holding 10, which it isn't.

PRIDEMORE: They use the reference to urban holding, but throughout hisfind order he refersto UR
zoning and the standards and criteria that are applicable to it. Y ou know the staff recommendation, it
was correct. The UH — the reference that he makesto UH —was—wasn't dient, it wasvirtudly a
typo; clearly didnt affect how he went about making his findings. Isthere additional — I’'m sorry.
MORRIS: | guess— okay. | guessmy point is, it isa— isameatter of law, and we have the latitude of
having that discusson —

PRIDEMORE: — Isthere additiond --?

MORRIS. — whether it was specificaly appeded or not.

STANTON: If it were an item that was on appedl, I’ d be interested in this.

LOWRY: This particular issueisonethat | think you can go ether way on, dthough it's— it has not
been appealed, it's so fundamentaly intertwined with issues that were appedied that | think you could

decideto takeit up or | think you could decide that because nobody's raised it, you're not going to look
ait.
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MORRIS: | raised it. (laughs)

PRIDEMORE: Sol guess|’m asking, are there two votes requesting additiona oral argument?
STANTON: No, we had had ora argument — argument requested by the schoal didtrict, and | was
going to suggest that unless we redlly got bogged down on anissue that is under apped that we not do
that. Wait and see. But | can't support oral argument on which comp plan wasin play.

MORRIS: Okay, then can we each darify which one we at least believe we're using?

STANTON: | tried to.

PRIDEMORE: | base mine on what the hearings examiner based his on, which was the UR zoning,
which was the 1995 comprehensive plan.

STANTON: Now you've thrown another year in there. 1994 — It was adopted in December of 1994.
That’sright.

PRIDEMORE: 1994-95. It took effect in 1995.

STANTON: | worked with the understanding that the comp plan that was referred to was the 1994
verson.

MORRIS: And | origindly worked with that understanding, too, but the more | — the more | read in the
record and the more | delved into it, the more | thought that was incorrect. Thet it should be 1991. Soiif
the mgority of the Board is working from 1994, | will work from 1994 and that plan. I'll just throw out
for the record, in case anybody changes— wants to change their mind, that it appears to me that if we
use the 1991 plan, which istotaly not dlowed, only if you use the 1994 plan do you have ashot at it.
And a that point in time, the discussion becomes more complex for me.

PRIDEMORE: | think we might — I mean | certainly didn’t research it from the 1991 viewpoint, as |
look &t this, it's alow ability in either caseis equaly the same but the challenges that were faced in the
1994 plan are the same as if not greater than the challenges that were faced in the 1991.

MORRIS: Wadll, they're not. Excuse me for just disouting that so vehemently, but the surrounding
zoning in the comprehensve plan in 1991 was urban low densty. That is not the same as urban reserve.

PRIDEMORE: Okay.

MORRIS: Now, anyone want to change their mind?

10
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PRIDEMORE: | guessI'm hesitant because | didn't look at it from the perspective of that plan. And |
don't know what the surrounding zoning was or those issues or even what —which code provisons
were gpplicable then verses were gpplicable. | mean I’'m basing this on what the hearings examiner
meade his rulings on.

STANTON: Not only did I not study it from the viewpoint of other than the '94 comp plan, neither did
the hearings examiner.

PRIDEMORE: That being the case, is there — wish to begin argument?
STANTON: | guess| would just suggest — I'm sorry.
MORRIS: Did you want usto proceed in away —

STANTON: | wasjust going to suggest that as a matter of how to proceed, that we follow the same
kind of an approach that the hearings examiner did, where we use the considerations, the list of
consderations and try to figure out whether — have some discussion as to whether we agree with his
determinations, Since that leads into the four main criteria that we need to find for-

LOWRY': Before you get into discussion, would you like to have a brief, very brief overview in terms
of what standards of review you're working with?

STANTON: Sure
MORRIS; Yeah.

LOWRY: Wadll, thisis redundant for you, but may be hepful for the audience. You are gttingina
specid capacity asthe Chair indicated a the outset. Y ou are limited to the record made by the hearings
examiner, and you cannot, under ate law, take any new evidence. Second, your functionisajudicid
one. You're reviewing the examiner's decison againg the record to — for error. Y ou are not re-deciding
the case, but instead are reviewing for error the decision of the examiner. There are a number of
standards of review that apply to your review of the examiner decisors. There' sthreethat are
gpplicable under the appeds that are before you. Some of the

gpped issues relate to whether or not the examiner'sfindings are in error. That question — you are
mostly congtrained in what you can do with that question. If there is substantia evidence in the record
that supports the — and examiner finding of fact, you're bound by that finding, even if you would have
come up with a different finding from the evidence. Y ou're least constrained on issues that ded with
whether the examiner appropriately construed gpplicable law, county code provisions. You can
subdtitute your judgment for the examiner on those sorts of issues. Mogt of the clams of error that arein
the gpped's, however, fal within a standard of review that is somewherein between. Mot of the clams

11
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of apped ded with whether the examiner misapplied, may have properly construed the — the county
code provisions, but misapplied it to the facts that he found. The standard of review that's gpplicable
there is even though there's evidence in the record to support the application of law to fact, you're left
with a definite and firm conviction that a mistake has been made; that you can't fredy subgtitute your
judgment as you can with improper construction, but you're not bound to the gpplication if thereis
substantia record — or evidence in the record. Instead the test is whether you have a definite, firm
conviction that a mistake has been made.

PRIDEMORE: Questions or comments regarding that? WWould someone like to begin argument?

MORRIS: Mr. Lowry has suggested we work our way through the sort of chart grid that the hearings
examiner included on pages 22 through 24.

LOWRY: Remembering that he falled to include A-4 in the chart.
MORRIS: Wedo discussit. Yeah.

LOWRY: And | would recommend that you start with considerations under B, because those are
intended to assst you in determining whether the required findingsin A can be made.

PRIDEMORE: Okay. Does that sound reasonable to everybody?
STANTON: Yes.

PRIDEMORE: Let'sbegin —do you want to just go through each of the criteriain B? Paragraph B?
So, B-1. Argument? Thisisthe criteria—

STANTON: Keegpingin mind — yegh right, that these are not redlly, | guess, criteria. They're more —
they're condderations. And | think when the advisory committee that origindly put these together, if I'm
remembering correctly, put the consderations in place, they said that we shdl consder — and that's what
the code says — we shall consider these topics. It doesn't say anything in there about the fact that we
should make one more important than another, but it — you can't help but going through in
consderaions and giving various weights in your own mind as you are consdering these topics. The first
onein—thisisinthe B category, snce | know alot of you followed the A and B, and going down that
list of 12 or 13 — 13 doesn't redlly apply here — but number one reads, “the character of the existing and
probable development of usesin the district and the peculiar suitability of such digtrict for the location of
any such conditiond uses. The hearings examiner saysthat thisis mixed, that it does and does not
comply. He found the character of the areais mixed.” All the way through the record there is discussion
about definitions, and getting redlly specific at looking at words. In this case my question was what isa
digtrict? Y ou would presumeit isazoning didtrict, but it's not realy defined in here. The hearings
examiner based hisfindings on what istoday, rather than what is probable. In my mind | do interpret this
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differently than the hearings examiner did, due to what is documented many timesin the record, and
acknowledged that the areais trandtioning, and so | put more weight on the probable devel opment.
And agree that the existing uses are mixed, and agree that someone at the — one of the — at the hearing
that | was watching on videotape caled the gravel mines a dinosaur, and | have to agree that they're
becoming extinct in urban areas. Thisareaisinsde an urban growth boundary. And actudly except for
the mining operation it would have been annexed into the City of Vancouver in 1997. It's clearly
intended to be urban, and isragpidly trandtioning that way. So, therefore, | would put more weight on
probable development since were talking about a use that would occur in the next 50 years.

MORRIS: And | would agree with you about the probable development, but | might cometo a
different conclusion than you do. The zoning here is urban holding 20. The purpose of urban holding 20
isfor industria development; that is the intent of urban holding 20 in code. If you read the entire code of
the zoning didrict it isfor indudtrid. So —

STANTON: And we do get into discussons frequently about what isindudtrid. It can include
everything from avery light, not very intendve use, business parks that are beautifully landscaped, to
heavy indugtrid that you would congder the current operation to be. And | agree that it is urban holding.
Urban holding isintended to be turned into urban use within the 20-year plan. And, so, it'sclearly
intended to be urban, and the industrial designation is yet to be defined,

would be defined when the — when the red zoning was actudly applied.

MORRIS: | don't disagree with you at al on anything you sad, | would just suggest that, to me what
that meansis that the landfill is not incongstent with those, and | think that the hearings examiner has said
that it is both inconsstent and consistent and | would clearly stick with that. We don’'t have — we only
have one indication of what this gte might look like. And that's in the record that | could find and that's a
schemétic that was apart of one of the technical documents and its got a copy of a Prospectus
newdetter init, and its got a possible design for section 30, and it's clearly delineated in the very same
areaasthis. And it — it demarcates it as indudtria and some parks and open space and some other
thingsliketha. So | think — I think thet — | certainly couldn't get the point where thisis incongstent with
exiging uses. And it — | do think it is, in this particular instance as opposed to...agan, I'm going to go
back to my little Sub 4, A-4...1 think this one is pecific to the zoning didrict. Just — mining.

PRIDEMORE: Yeah. And the hearings examiner concluded that this was consgstent, and okay with the
mining aspect, the mining overlay; however, that it was not consstent with the UH zone. Y our argument
isthet it is consgtent with the UH zone?

MORRIS: Wéll, I think he says it’s urban holding 10, and that's an error. In fact, it's urban holding 20.
And thereis adifference in the intent of the uses of those. And again, that's only in the 1994 plan.
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PRIDEMORE: And it — even when something — whether it's UH 20 or UR 10, at thetimethat it's
brought into the comp — to the urban growth boundary, the anticipation is that you would zoneit for the
appropriate use & that time, it' sredly —

MORRIS: Right.

PRIDEMORE: the dgnificant difference. There's some usage difference, but the sgnificart differenceis
whether you re protecting 10-acre parcels or 20-acre parcels, it's not to say that just because it's UH
20, the only thing that can ever go thereisindudrid. Infact, that would probably be a pretty large legp
to make, considering how we do zoning these days.

MORRIS. These days, yes, but it was those days we're talking about, and | guessthereisclearly a
digtinction in the purpose in the code language between urban holding 10 and urban holding 20. The
purpose of those two is different. That's the only thing that I'm trying to get across here in terms of
intent. | don't think that thisis amake or break issug, if there are two votes to say that thisis not
condgtent with existing and probable uses, there are two votes. I'm happy to uphold the hearings
examiner theway heis.

STANTON: The only other indication asto what it could become is the covenant release that were
asked to act upon as part of this, which specificdly cals out under the current covenant that the land
would become residentia. So that’s another, dbet amdl, indication.

MORRIS: | didn’'t remember that. | thought it just said it was going to be— | have to go back and read
it...the covenant.

PRIDEMORE: So I'm hearing, under B-1, we are agreeing with the hearings examiner that it's
consgtent with the surface mining, but not conastent with UH zone in probable future uses.

STANTON: Hemarked it as both “does comply”, “does not comply”. In my mind | don't think it
passes the test, in my mind, of positive consderation. So | would haveto put it — If | were using the
same categories heis, I'd say it doesn't comply.

PRIDEMORE: Hisdidinction initis that the surface mining portion is compatible, but that the probable
future uses are not compatible. So, that'swhere he said it isand is not.

STANTON: Right, but I put more weight on the probable development, since there is so much
discusson about how thisisarapidly trangtioning area.

PRIDEMORE: | agree. B-2...
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MORRIS: Before we go over that, are you the upholding hearings examiner or changing him?1'm
upholding him. | believe that Commissioner Stanton is suggesting that we disagree with him and we
mark that only asincongstent.

PRIDEMORE: Istha what you're saying?
STANTON: Uh-hmm.

PRIDEMORE: W, | can't agree. | would uphold the Hearings examiner's ruling thet it is consstert
with the surface mining, but it’s not congstent with the urban holding.

STANTON: Yeah, | mean, | think that's a true statement. It al comes down to how you weight it.
And | think because these are only congderations, that we have the ability and should be weighting
these in our own mind —

LOWRY: Remember, these are smply considerations. These aren't pass, fail. And they become
important when you get to the four required findings.
COMMISSIONER: Right. B-2, property —

MORRIS: | want to make one other comment. The commissioner says these things are matters of law;
Infact, they are not ether. They are matters of discernment and judgment, and they are discernment and
judgments that very reasonable and rationa people, which we like to think we are from time to time, can
and do disagree on. So, | guess| don't even think he'sright to say that.

LOWRY: That'sexactly right. And that'swhy it's subject to the clearly erroneous test: do you come to
adefinite and firm conviction?

STANTON: Right. Infact, it even saysin the heading on B — “in making such findings, the approval
authority shal condder, anmong other things...” S0, | mean, you can even go beyond this.

PRIDEMORE: But to gtick with what we said we were going to do, here. B-2, property values and the
most appropriate use of land. The hearings examiner found that this proposal was not consistent with
that objective or that criteria Argument?

LOWRY': Thisisone, dso, where there is a— one of the gppeds has a chalenge to an examiner finding
of fact. The examiner reduced his estimate on the extent to which the property vaues would be affected
to 3 to 6 percent, that reduction being based upon the superior court determination that Sgnificant
impacts could be mitigated. And the chdlenge isthat there isn’'t substantia evidence in the record to
support that finding of the examiner.

PRIDEMORE: There was subgtantid evidence in the record to support awhole range of decisons.
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MORRIS: And I think that's one of the troubling parts of thisis that the hearings examiner initidly dedlt
with the SEPA apped, and made dl decisonsrdativeto al the rest of the criteria based on hisdecison
on the SEPA gpped. So when he went back and had to redo it he had to redo dl of hisfindings again,
only in terms of the SEPA apped, and that's dl he’sleft us. And there are clearly those words. What is
it...“other”?

STANTON: “Among other things.”
MORRIS: “Among other things.” Right.

PRIDEMORE: Youre exactly right. As| read it, the hearings examiner merely took the SEPA asbeing
the entire issue that he was deciding on, and that had aready been decided in court. So these areas of
weight and balance and judgment and things seemto be treated in the black and white SEPA-like
concluson. Isthere argument againgt his conclusion that thiswould not be congstent with the property
values and appropriate use of land?

STANTON: No, | agree with his reasoning, specificaly that the proposed use doesn't provide new
benefits.

LOWRY: Other than the chdlenge to the finding of 3 to 6 percent finding, the other gppeds on thisare
essentidly that the examiner didn't give it enough weight, again, inerror in — there is no gpped saying the
examiner erred by finding it — that this criteria was not met.

PRIDEMORE: Yes. | guess| wasjust trying to walk through thething and take it in the bulk, because
when we get to A4, A-1 thingsthat will —

STANTON: You can —youreright. You can find different numbers throughout the record. And |
guess | would have gotten to the same kinds of numbers that the hearings examiner got to, but it would
be more related to that one study that isin the record that | think | made a note of —in the 1992 Journa
of Red Estate Research, where it gives some numbers, but it's for a different kind of landfill. So, you
have to make some kind of an accommodation there. So, | can't find any evidence in the record to
dispute what he said without weighing the same kinds of consderations that he had to.

MORRIS: And | guessthe key for meis use of the word “encourages’ — whether this encouragesit or
does not encourage.

PRIDEMORE: B-3?

STANTON: Widl, | think, Commissioner Morris, that that’s a good thing to point out. | think that —
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MORRIS: Wel, | think in one areawe talk about, doesit prevent? No, it doesn’t prevent. Does it
encourage? No, it doesn’t encourage.

STANTON: Andit redly does. It comes down to those individua words, when you start to take
something gpart. Therésalot of argument that way. And in fact the hearings examiner does argue that it
would discourage, rather than encourage the use development and enjoinment of nearby land to the
west, southwest, southeast and east. So, he doestalk about that. And | do think that it would not
encourage.

PRIDEMORE: B-3 - Trdfic. Standard is whether it would create an undue increase of vehicular traffic
congestion.

STANTON: Thisiskind of afunny one. | couldn't even give thisone awhole lot of weight, just
because that is an issue that we ded with dl over the county. It's not unique to this proposa.

PRIDEMORE: Actudly onthisone, while the sandard here is alittle bit different, thisis one of those
thingswhere | did consider one of those, among other things, which is not so much the traffic congestion
as the character of the traffic; that the trucks and things going by this area would have some impact on
the probable future development. So that was something —

LOWRY:: Therewas no apped on either 3 or 4.

PRIDEMORE: Again, | think it was just teking it as a bulk issue, and hopefully leading into the
discussion about A. Criterion A.

MORRIS: So, what are you doing? Are you leading us? Are you upholding?

PRIDEMORE: Oh, I'm just discussing, I'm just walking dl the way through each of the standards. We
can certainly skip the ones that weren't specificaly appealed.

STANTON: Specificdly on 3, though, would you disagree with the hearings examiner's determination?

PRIDEMORE: To meit'snot black and white. It'sthe overdl character impact of this type of
development on the probable future uses of the area. And 0, no, in terms of the standard - the specific
standard addressed, which is the traffic congestion issue, | don't disagree with him that it's somewhat
relevant, because it doesn't trigger anywhere near the level of service standards, which is our yardstick.
So | don't disagree with the statements. There— it just seemsto methat in

17



CLARK COUNTY BOARD OF COMMISSIONERS
PUBLIC HEARING — EAST COUNTY RECLAMATION REMAND
AUGUST 26, 2003

weighing the impacts of this, the character of the traffic is Sgnificant aswell.
B-4 — Sewage, refuse (inaudible)...whether that is an adequate, not contested issue....

STANTON: Noindicationitisn't, and I’ d have to agree with the hearings examiner that this
congderation is met.

PRIDEMORE: B-5 — Obnoxious gas, odor, dust?

STANTON: Thisisone place | had to disagree with the examiner's interpretation of this consderation.
And, again, thisisjust reading the words that are written in No. 5. To meit'sayesor ano answer,
“whether the use or materias incidentd thereto or produced thereby may give off obnoxious gases,
odors, smoke or soot. Hearings Examiner determined thet it did comply.” When | look at the wording,
or as the attorneys often say - “the plain meaning of the words,” it Smply saysit will congder whether
this use may give off obnoxious gases, et cetera, not whether you can mitigate for the impacts. And the
reason that that was important to me iswhen | got down to No. 11 on thislit, it doestak about
mitigation in terms of hazards. But here it doesn't talk about mitigation. And these consderations— and
a thispoint in the gpprova of a citing, and it's pointed out alot about the EIS doesn't have redly
specific information, because there's till other tests that need to be passed, through site plan review and
through the operations permit, et cetera. It'simportant to remember that thisisfrom the big globa look
a thisgte, and it doesn't talk about whether or not you can mitigate for it. It just says whether thisuse —
whether the use for the materidsincidental thereto or produced thereby may give off obnoxious gases,
odors, smoke or soot. | think there's evidence in here that it may.

LOWRY: | think it'simportant to redlize, again, that thisis Smply congderation, and the extent the
examiner fdt what was bound by the superior court determination that these impacts could be
adequately mitigated, so the weight you give to this factor needsto be impacted by —

PRIDEMORE: | think that's the point. The superior court said that this could be mitigated under SEPA.
That doesn't dedl with the issues of whether or not the — whatever levd it is has an adverse impact on
the surrounding area and the future development of the area. That's— and asyou say, that isa
congderation to put on this balancing thing to determine whether or not it meetsthe criteria So | don't —
thisis the place where | think the hearings examiner relied on the SEPA standard rather than considering
what impact would this have on the surrounding areas and ability to develop. So, any comment?
Commissoner Morris, anything?

MORRIS: Oh, thisisan areawhere | think the SEPA specificaly addresses the issue, and the court's
spoken to it and obnoxious is obnoxious, depending on who's having the experience. So | don't seea

reason to do anything — come to any other finding than the hearings examiner did on this.

PRIDEMORE: B-6—Noise?
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MORRIS; What did we do with that?

PRIDEMORE: Widll, | think — there' s different respects here, again. Thisisn't whether we' re not
aoproving —

MORRIS: The finding was appeded. And | think what happened here is that the end you get to the
bottom and if you ve moved too many dots one direction or another, you may find yoursdf with a
different result. Thisisamoving dot.

LOWRY:: | think again thisis dl headed back towards A. And | think what's important is when you get
to A, if you dl agree on how to answer the A questions, that's what's important. And | think it's
important that you then go back — you can have different ways you got there by giving different weight
to different considerations.

PRIDEMORE: Again, just going through the Bs, thinking that as we go through and have this
discussion, it would be clear where we weighted and came to our conclusions under the A criterion.

STANTON: All I'm saying isthat I'm looking a each individud word. And you know how many times
when weve been writing code we have disagreed on whether it will be"shdl”, "will", "may." Andin this
casethistaks about "may give off.” So that's pretty clear. In 6 — when you get to 6, it talks about
whether the use will cause disurbing emisson Now, that’ salittle bit higher sandard in my mind. It's
not just aquestion of "may," it's a question of you have to show that it will. And on that one, | haveto
agree with the hearings examiner. | can't get to the "will." And it's the little words that to me say what it
is that those who adopted this piece of code were trying to get to.

PRIDEMORE: That'sagood point. | looked a this, again asan issue of — | didn't look at the individua
words, but more the— isthis going to have an impact on the ared's ability to develop at the urban leve
that it isintended to develop at. If it's going to hinder that for a 50, 58, 47, whatever-year period, then it
comes to an adverse impact on the comprehensive plan.

MORRIS: But thet isn't apart of thisone.
PRIDEMORE: No, it'snot. It'snot. I'm just trying to put it in context.

STANTON: | mean that's what we're trying to get to, you're right. But on this part of it | think the
writers of these consderations had something in mind that they wanted those who came after themto
consider. And so the little words make a difference. What isit that they wanted us to take alook at
when we were determining whether this was an appropriate Ste for thiskind of ause. And the fact that
they used "may" in one sentence or one condderation and "will" in another one, to me, isaclear
difference. Andin onewherethey taked about considering the ability to mitigate for an impact of safety
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hazards, and in the others where they didn't talk a dl about mitigation, but just in generd. Isthis use of
thisland going to cause this? Yes or no. It's pretty smple.

PRIDEMORE: I'm beginning to come to the conclusion we should have left B aone and gone straight
to A.

MORRIS: | think youre right. (laughter)

STANTON: Butthisisthe part that | think helpsal of usto get to, considering 1 through 4 in A, this
kind of adiscussion, because we' ve dl read this separately, we' ve not talked about it. And here we are
our first time to talk about it and I’ ve read it differently than you have. And that's okay. I'm trying to
explantheway | read it. And so when you get to No. 6, it has atest that saysit will cause these results.
| can't get there. | mean | think there's anecdotd evidence in the record, especidly from the people who
live near the east Portland site that's Smilar to this, but | honestly can't find fault with the reasoning that
the hearings examiner used to get to the determination that the proposa does comply with this particular
consideration.

PRIDEMORE: Andfor meit'snot ayes, no, black, whiteissue. It's a—amagamation of alot of
different impacts that eventualy come to a concluson regarding criterion A.

STANTON: Yeah. | understand.

MORRIS: Hearings examiner has a definite advantage over us. He only has one mind he has to work
with. He getsto do it dl by himsdf. He doesn't have to do it in public. All he hasto doisdo it and then
write it down.

PRIDEMORE: We don't have that. So B-7 — Interference with public parking or recregtiond facilities?
MORRIS: | probably ill need to —if you don’'t mind.

PRIDEMORE: I'm sorry. No, please.

MORRIS: We dopped around here between 5 and 6. Just for the record, so we'll know that the
hearings examiner in this chart has used the word "will." That is an incorrect use of the law. Again, the
code says"may." And | probably could say yesh, they may be, but are they obnoxious? That depends
again on the mitigation and the SEPA, so | don't agree with Commissioner Stantonon 5. | do agree with
Commissioner Stanton on 6 because indeed the language in the code does say "will," and so doesthe
hearings examiner.

PRIDEMORE: Okay. 7 — Parking or public facilities. .. recreationd facilities?
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STANTON: | agree with the reasoning that the hearings examiner used, thisis the one where he tried
to find evidence that proposed activities would keep a reasonably sensitive person from enjoying the
recregtiond facilities. And | have to agree that that's a good test, and agree with his— that it does meet
that consideration.

MORRIS. Metoo.

PRIDEMORE: And | largely agreed. To me, in and of itself thiswas not abig ded, but it's just one
more thing that does stray alittle bit in the gray. There going to be someimpacts. So it's fill anissuein
my mind. B8 — Large enough to accommodate suitably surfaced parking?

STANTON: | think that's clear; it can accommodate the parking.
MORRIS: It'sbig enough for parking.

PRIDEMORE: | think we could do Chair parking there.
STANTON: We could use some of that parking here.
PRIDEMORE: 9 — Site sufficient, gppropriate and adequate?

STANTON: That one was interesting because thisis the one where he sad it does, doesn't comply.
And you need to take everything into consderation to determine whether or not this Site, thisplot, is
appropriate and adequate. | have to agree. That'swhat it's al about.

MORRIS: Wdl, | guess| have alittle mixed fedings on thisone. | can stick with the hearings
examing’sdecison on it, but | guess | would comment that in the solid waste management plan the
discussion about adequacy leads to large, and the suggestion there is that you are better off with alarge
areathan you are with asmall one because you don't have to have so many and they last for alonger
time. So | guess| would — | mean if there€ s a second vote — if there were a second opinion to that
measure, | would say thet it does comply with sufficient, appropriate and adequate. The hearings
examiner talks about whether or not therés aloca supply of landfill, sort of like is this close to where
the debrisis going to be created. And it probably isn't, because according to the hearings examiner it's
going to beresidentia, and so youire not going to have that much waste from residentid, but it isn't
compatible with resdentid. So, | found he was very confusing in that area, but | would be willing to
leaveit likeit is. But if it isgoing to change, | certainly would changeit in favor of yes. It is sufficient,
appropriate and adequate.

PRIDEMORE: | looked a thisasdmogt irrdevant in alot of ways. It just seemsif it was not adequate,

the private sector would not be interested in utilizing that Ste. But it does get into solid waste
management plan and dl those issues and so it is alittle bit more complicated digtinction, but it ssems an
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odd one to have in code for conditiond use. But it being there, | have no problem with the hearings
examingr's conclusons or arguments.

B-10 — Whether it's unreasonably near a church, schoal, theater, recreationa area or other place of
public assembly.

LOWRY': Again, the only gpped on this oneisthat the examiner, it's dleged, failed to give adequate
weight to this criteria.

MORRIS: That'son B-11? Or B-107?

LOWRY: Theapped does not disagree with the examiner's conclusons here, but rather says that
insuffidert weight was given to that under A.

PRIDEMORE: And again, were just building argument for what goes on with A.

MORRIS: I'm going to disagree with the hearings examiner, since were disagreeing whether we are
under gppeal or we' re not, despite our decision only to ded with gpped issues. | don't think it is
unreasonably near to achurch, aschool or apark. And I don't know that the mitigation is so relevant to
me in the discussion asit is the disance in the intervening zones. And the school is on public facilities
zoning to the— s0 let me talk about the schooal alittle bit, first — to the south and the east. But thereisan
intervening zone, which is urban low, and that intervening zone contributes a great dedl to what
“distance’ means. There's the intervening zone and gpparently, from the map | have in front of me,
which was from the record, an intervening parcd. Additiondly, therés 192nd, which has historically,
publicly — I don't know how it could have not been known to everybody in the universe — been
specificaly developed and was mentioned in the comprehensive plan of 1994 to be developed for the
purpose of serving industriad developments dong this road. So the school, when they purchased the
property and asked for the zoning change in 1993, which was, by the way, a zone change from the old
plan, so that it was called aschool Ste, it was— knew, or there would have been areason for them to
know, thet at least there was mining there. There were industrid uses and obvioudy a concrete plant.
And s0 the school sort of opted to be there, the church sort of opted to be there. There are significant
distances. The only hard and fast criteriathat we ve got — | can't remember where it came from,
somebody help me — what is the thousand feet from the school issue?

STANTON: Youre getting to | think what | used as my definition of reasonably near, which was the
same one the hearings examiner used, which was—yesh the schooal, the church — schools, church and
the commercid area, the egting establishment are within a thousand feet right now. The criteriathat |
think you might be referring to is Appendix F in the Solid Waste Plan that talks about most affected, or
most impacted — | can't remember exactly theterm —

MORRIS: Those are the most suitable and the non-suitable zones, adjacent zones.
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STANTON: Yeah. Right. Right. Within 1,320 feet was the number that they pulled out. Isthat what
you're after?

MORRIS: Right. That's probably the one I'm thinking about. So, anyway, and then there's also the
gandard in the WAC, which is 250 feet buffer from resdentia zone, which isn't a school, but they’re
dlowed. But in any event | just —I didnt think, given the sequence of events and sequence of
gpplications and the discussions about 192nd and the future industrid development of this areq, that we
would — that it was unreasonably close.

STANTON: And | used the same test the hearings examiner did, going back to appendix F of the '94
Solid Waste Management Plan. They used the test of residential, schools, churches, eating and drinking
establishments within 1,320 feet of the landfill site boundary. And these obvioudy are, and so | have to
agree with the hearings examiner on how he got there and where he got. The one thing that | would add
to thet in terms of my take onitis| would give it quite abit of consderation, mostly because of the last
words in this where they talk about, “or other place of public assembly,” which to me may be getting to
the importance of giving greater consideration to nearby uses, where you have a higher density of
people on asite, as something that the — that should be considered.

PRIDEMORE: And | use the exact same criteria as you and the hearings examiner did on this. | came
to the same conclusion. The — thinking in terms of where the schools chose to site, | think we dill have a
tendency in this community to think of industrid development of being big sted mills or something like
that, and not just in thisissue, but the Comprehengve Plan and everything else, the kinds of things that
we see developed on industria lands in the modern era are not as unpleasant as they historicaly were.
And s0 the schools choosing to locate here probably till have every reason to expect that that areawill
develop in away that’s compatible with the location — with the schoals.

MORRIS: And | just would — | guess| just, for sake of argument, would say that in 1993 when that
plan was done, and in 1994 when this plan, which were usng as our basis was done, it was zoned
mining, and the intent wasn't for it to be continued to be used as heavy industrid mining. So while we
certainly are changing, and that is a product of our discussons, again, on the brand newest and not as
yet adopted, but aglimmer in our eyes, 19 — or 2003 plan, at the time of this one, and the time of the
change | think that that particular Ste, the kinds of uses that were there a the time were the kinds that
were expected in some ways or could have been expected to continue.

STANTON: But the fact that there is urban holding would indicate that within the lifetime of that 20-
year plan that were now 9 years into, it would become urbanized.

MORRIS: Oh, absolutely. Absolutely. Urbanized asindusdtrid.

STANTON: Which we haven't yet defined, because the exact zoning hasn't occurred.
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MORRIS: Wl actudly industrid zoning at thet time did have dlowed uses. And that's the zoning that
we are usng a this particular point in time, from the 1994 plan. The issue of using office park and some
other kinds of zoning discussions are a product of our work on the future plan. But in thistime frame,
this 1994 plan, there were clearly dlowed uses under indudtrid that included mining, gravel crushing,
agphdt batching and mixing, and concrete stuff, and concrete trucks and a whole bunch of other things
likethat. Sothis, again, for the sake of argument, this whole business of which comp plan we were
using is pretty relevant when we

gart talking about what the school could have expected a the time they decided to Site there. And we
weren't talking about pretty office parks. There was no Columbia Tech Center in 1993, so —

STANTON: But we have made changes to the indugtrial code, and made quite a few alowances for
additiond services, and commercial, et cetera, to be used there, that is clearly not dl just heavy
indudtrid.

MORRIS; But wehadn't in that time — at that time we made those — we weren't even herein '93.
Okay.

STANTON: Okay. I'm just pointing out it's not just a glimmer, thet it's something we might adopt at the
end of thisyear; that we've been working towardsiit.

PRIDEMORE: Let'smoveonto B-11 — Hazard to life, limb, property. Hearings examiner considered
the risk for pedestrians on First Street.

STANTON: | agree with the hearings examiner in his discusson, and the determination that this
condderation is relevant and significant and it's not been met.

MORRIS: | agree with the hearings examiner, too.
PRIDEMORE: | dotoo. B-12.

STANTON: Thisone seemslikeit just deds with the conditions that have been attached to this, if it is
approved. And so | guess we just have to assume that they are dl doable.

PRIDEMORE: So let's move on to A-1. A-1, specific criteria, that the use will not prevent the orderly
and reasonable use in development of surrounding properties or propertiesin adjacent zones.

MORRIS: | agree with the hearings examiner. It will not prevent it.

PRIDEMORE: Commissoner Stanton?
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STANTON: Yeah, inthis case, not prevent is— snce I'm picking at words, and this is animportant
consideration here, “will not prevent,” that's a pretty high standard. | agree that it probably won't
prevent development from occurring nearby, but it could, for example, prevent the school digtrict from
deciding that they may put a second elementary school there, if they fed like doing so, might put kidsin
harm's way, should this use be gpproved. | do think it's a pretty high standard to prove, but | don't find
evidence in the record that the proposed use will prevent orderly and reasonable use of development in
the area.

PRIDEMORE: Same here. And — Itis an issue of the standard. | think it would hinder the devel opment
in the orderly and reasonable use, but it would not prevent. So, | would agree with the hearings
examiner's concluson. A-2 — Public, private —

LOWRY:: You don't have apped oneither A-2 or A-3.
PRIDEMORE: | suppose we can just go ahead and skip the portion to discuss—
STANTON: WEell just acknowledge that they do meet the criteria

PRIDEMORE: Yegh. A-4 — Proposed use and any expansion does not impair or impede the
redlization of the objective of the comprehensve plan, and it would not be detrimenta to the public
interest to grant such proposed use.

MORRIS: You go first. We ve both gonefird. (laughter)
PRIDEMORE: Okay. | just — as Chair it dways seems like you should defer and et things go on.
STANTON: That's nice of you. (laughter)

MORRIS: Unless you want to befirst, and then you can aways invoke the privilege of the Chair.
(laughter)

PRIDEMORE: Widll, thisis one that — thisis where the rubber meets the road. And clearly to me
think in looking at the 1994 plan, and the intentions surrounding urban leve of development as
anticipated in that area, I've come to the conclusion that this proposd will impair and impede redlizetion
of the comprehendve plan. Specificdly | think it is very reasonable to expect and assume there will be
additiond resdentid, presumably mid- and higher density residentia than were currently seeing in the
areq, that will have associated commercia developments, and the indudtrial or business park, al those
kinds of zones. The anticipation of that land under the urban reserve zoning has attached to it an
expectation that we will be able to locate additiond residences in that area, and that welll be able to
generate a certain number of jobs out of that area. And my conclusion is that this development would
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hinder the use of that land for that purpose, and therefore it would hinder redization of the
comprehensve plan, and therefore is not in the public's best interedts.

STANTON: And | agree with your arguments and your line of reasoning. It was interesting to me that
in the hearings examing's determination he actualy made the same kind of an argument in hisdiscussion
under A on page 18 of hisfind decison, explaining how the use and development of the surrounding
land would beimpaired. And those are the key words. It's just finding, meeting the test of impairment or
impeding development of the surrounding land. Y ou look like you' re ready to —

LOWRY:: | just want to, just for purposes of the record, make sure that in this discussion, you a some
point get in the magic words "definite and firm conviction." Y ou can't just substitute your conclusion as
to how the code standard should apply given the factsin the record. If you're going to overturn the
examiner, you have to do so because you have a definite and firm conviction that he was wrong.

PRIDEMORE: | have adéfinite and firm conviction that this development would impede redlization of
the comprehensive plan. And that he was wrong.

STANTON: And | dso am firmly convinced that he made amistake. And | can't find that the
proposed use meets the test of 18.410.055 (A). And | fed that we should overturn the hearings
examiner, deny the application for a solid waste zoning permit.

MORRIS: Wadll, thisisthe onethat | struggled with the hardest, and it would have been abundantly
eader if we just said we were going to use the 1991 plan. But we didn't. We said we were going to use
the 1994 plan, and so dl the way through the discussion | tried to focus on the

1994 plan and what were, a the time of this gpplication under the 1994 plan and the discussions here of
relevant codes, and that has made it very, very confusing. And | wish—I'll be blunt — I wish that | could
disagree with the hearings examiner on this, because | believe that in dl other regards this gpplication
meets every singletest that it is required to meet and | believe that the court decision under SEPA was
subgtantid. But the compelling issue for meisthat it is 50 years out. And nothing in the comprehensive
plan isintended to take 50 yearsto fulfill. We do 20-year comprehensive plars. | don't think the urban
reserve with an urban holding zoning is nearly so rlevant here, or what the expectations are for
fulfillment of the comprehensve plan, so much asit is that anything that takes 50 years to do, is not
going to contribute to the fulfillment of the comprehensive plan. | think that in many regards the landfill
will indeed fill the hole, it will indeed bring it to aworkable leve, that it will indeed give opportunities for
development that are not existing now, but it won't do that for 50 years. Thisis a point where the
adequacy and the sze of the landfill seemsto be rdlevant to me, athough it meets the sandard in the
Solid Waste Management Plan. Were we taking about alandfill completion where you might be able
to finish part of it and then redevelop it? That would be one thing. But we are talking a 50-year
completion cycle. And when it getsright down to it, | guess, Mr. Lowry, that al of those congderations
—maybethisis clearly erroneous, | don't know — but al of those considerations didn't bear on the 50-
year horizon. And again on the parts and the language that read, “ or other”
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STANTON: “Among other things’?

MORRIS: — “among other things.” And so that was redly the tdling issue for me. Now, | need to
admit, too, that | have—I'vein my mind tried to figure out whether or not that has been influenced by
what | do know is happening in participation in this section 30 planning. And | guess | cantt rule out
entirely that it has. So that's just apart of disclosure. But under any circumgtances, | just don't think that
you get to fulfill the anticipated uses of the piece of property in 50 years, that that time frame does not
contribute to fulfillment of acomprehensive plan  Even a the time this gpplication wasfiled, 50 years
was ardaively smdl period of time. It

might have fit better under the 1991 plan in terms of fulfilling it on the long-term basis, because | think
that plan did not anticipate — that plan, which was like donein '83 or '88 —

PRIDEMORE: 80.

MORRIS: 80. It didn't — it didn't anticipate how fast things were going to sart moving, not only in the
county, but in the world around it. So if we had used the 1991 plan, the plan in placein 1991, this
particular ement might have been better stisfied in terms of the length time it would have taken — Are
you trying to get me to stop? (laughter)

LOWRY: Oh, no. Although it does seem to me that you're focusing in on fulfilling the compound
policies because of inability of thisland to convert to —

MORRIS: For 50 years.

LOWRY: —whereas| believe Commissioner Stanton and Pridemore are focusing on the effect this will
have on nearby lands, and their — whether they will be impeded from urbanizing.

PRIDEMORE: And mine would be both, the specific Ste and the surrounding.

MORRIS: But it's the specific dte I'm talking about right now, because that is a specific Ste that we're
dedling about, and it is part of the comprehensive plan. Anditis—for | believein 1994 indudtrid uses. It
just doesn't seem to me that 50 yearsis atolerable threshold to use for implementation of a
comprehensive plan. So for that reason and for that reason only — | dso haveto say again, | do believe
that this— everything | have read in this application with the exception of the 50-year time horizon, is—
does indeed pass the test of the standards, but that one— I don't think it does on that one.

PRIDEMORE: Additional discusson? Isthere an action?

MORRIS: Before we move to something, | need to ask Mr. Lowry a question. Mr. Lowry, we know
we are not the last word here. We know we are one step in the long, long journey this application has
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had and will no doubt continue to have. In case we get it back, and we are overturned, can we — it
comes back to us, at that time can we add conditions of gpprova? Or if we want to take a shot of
conditions of approva, do we haveto do it now?

LOWRY': The court's norma practice isto remand and let you decide how to proceed. But the court
does have the ahility to end it, to say the examiner's decison is upheld and I'm not going to remand.
That — thereisthat risk. You can certainly ether go to the conditions now or smply indicate for the
record that if you're overturned, you've requested it be remanded. Before you proceed with that,
though, there is one additiona apped issue that | don't think has been addressed, and that' s whether the
examiner erred in concluding thet if the solid waste zoning permit criteria are met, the conditiond use
criteria are met. The argument being that thereis more discretion to turn down a CU than a solid waste
zoning permit. And you may not want to go there. Y ou certainly can decide the case on the basis of
what you've aready discussed.

PRIDEMORE: Hekind of did abig, brown bear ending on the solid waste zoning permit, just saying
that snceit complieswith the CUP, or since the CUP in his opinion was appropriate, then the SWSP
was automaticaly appropriate, so there's not awhole lot of argument.

LOWRY': Therés ahuge amount of overlap between criteria’'s 1 and 3, or excuse me— 1 and 4 and
the CU criteria.

MORRIS: | thought he did it back — the other way around. | thought he said because it meets the
criteria of the solid waste zoning permit, it meets the criteriafor the conditiond use permit.

LOWRY: But you have apped that saysthat there s— even if it meets the criteriafor a solid waste
zoning permit, it till can be turned down, because the CU criteriaare broader. And I'm not sure they
are broader.

PRIDEMORE: o, are you — getting to Commissioner Morriss origind comment, one of the thingswe
asked the hearings examiners to do isto include if they are denying, and they would include suggested
conditionsto usif we were to overturn them, is that something or is that not something that we could do
in the highly unlikely event that this were to be appealed further?

MORRIS: Highly unlikely? Dream orf? (laughter)

LOWRY': No, it's something that you could do if the— if you didn't have any conditions that were
appeded. But if there are some conditions or lack of conditions that relate to issues that were gppeded,
that you believe should be included...

MORRIS: Do you want meto jus tell you what’s on my mind?
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LOWRY': Sure. Sure.

MORRIS. Herés what's on my mind. What's on my mind is people waking dong the unfinished part of
1st Street. And | understand that we have no authority to require that frontage road improvements
except dong the front; | understand dl that. But it seems to me that a nice compromise pogition — there
is county right-of-way, and | did vigt the Ste, and Mr. Lowry, thisis not new evidence, thisis— there
are photographsin the record, there are discussions, there are maps, there's everything, there is county
right-of-way there. | just went out to look at it. And | would very much like to see, in the event of
eventud approvd of this, that the gpplicant would ether do or underwrite the cost of the county putting
an asphdt walkway in our right-of-way aong the unimproved section of SE 1%, And theré's not alot,
because a part of it isimproved in— on the western sde and thiswill be improved on the eastern side.
But it just doesn't seem to me too much to ask. And it makes me fed better.

LOWRY: The Statelaw isfarly clear that we cannot condition an gpplication on doing off-dte
improvements. However, an applicant can voluntarily agree to do those. If you add that as a condition,
and the gpplicant chalenges it, the applicant will win. If the gpplicant doesn't chdlengeit, that's the
equivdent of saying the gpplicant voluntarily agrees to do the improvement.

MORRIS: Thoughts?

STANTON: | haven't oent awhole lot of time on the conditions, specificdly, so I'd rather not get into
trying to amend them or add to them today. | mean | — it’s reasonable what you're suggesting. That
condition exists today, actudly.

PRIDEMORE: Wdl inthelig of dl of theitemsthat | think that this use would -- the negative aspects
that this use would have on the areg, that's at least one that could be somewhat mitigated, and the safety
— pedestrian safety issue. So let's put it in and in the hopes that the applicant will do it.

MORRIS: I'd like to do that. To go dong with dl the rest of the stuff we' re going to apped.

LOWRY': You'retalking about an off-ste walkway, not sdewak?

MORRIS: Yes. Weve done that in the past. We ve gone out and just built — we did it dong 134th,
when we had a school there and we didn't have aright to ask for the road to be done, weve just put it

in our right-of-way.

LOWRY': Do you have some cross streets between which wed be talking about? I’m not sure— |
mean | assume —

MORRIS: Wéll, it would be between the western edge of the site and the termination of the westbound
sdewak on the north sde of 1st and east of 172nd. The Sdewalk, if | remember this, isfrom 172nd,
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moves to the east aways, not along ways, but alittle ways. And there's a space where there's nothing.
And that's across the front of the English property and something else. And then there's this Site, and
then there's Aphis, and they don't have to do Aphis, but

| don't think they would mind if we had awakway put in our right-of-way. They'd probably pour it.
Then during that part, o that it connected with the rest of the improvement.

PRIDEMORE: Thisissomething youwould work out with more resolution —
LOWRY': Yes, | just wanted a description enough o that we could write the conditions.
PRIDEMORE: Other comments? Isthere an action?

STANTON: I'm trying to figure out exactly what the action is. That comes back to your question about
the CU.

LOWRY: And, again, it's not necessary for you to get into the issue of the CU.
STANTON: So we can just overturn the hearings examiner and deny the solid waste zoning permit?

LOWRY': Based upon A-4 and your discussion on the congderationsin B. I’'m going to want to get a
transcript before we do the resolution.

PRIDEMORE: We're just taking action on the solid waste permit; we're not taking action on the CUP?
LOWRY': You would be reverang the CUP dso.

MORRIS: Wél, Mr. Chairman, then | move we aso overturn the hearings examiner on the conditiona
use permit. Isthat what you want?

LOWRY': No, no. The examiner decided that because the criteria— he found the findings for the solid
waste permit were met, that the conditional use permit criteria aso were met. Now, Since you've
overturned him on the solid waste permit, you will automaticaly overturn him on the CU. Y ou take out
the underpinnings for his decision. However, you have an apped that you could addressif you choose
to do so that would say “even if we re wrong on our conclusions regarding the solid waste permit, we
dill would deny this because there's broader discretion under the CU and we don't think that's met.”
Agan, my reading — theré's alarge overlap between findings A-1 and 4 for the solid waste permit and
the CU criteria. So, I'm not sure the argument is a good one.

COMMISSIONER: You'e not sure the argument is agood one?
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LOWRY : Right, but you may believe there's merit to it and want to make some additional conclusons
that even if you're wrong as to the solid waste permit, you would deny this because of the CU criteria.
And you haven't discussed the CU criteria at dl.

STANTON: Youreright. Because | was using the assumption thet if there was no solid waste zoning
permit, there would be no —

LOWRY': The only reason you do thisisif the court were to overturn you on the solid waste permit,
and say you erred there. If you said that here's some additional reasons why we're denying the
conditional use permit under its criteria, you would have an dternative basis to uphold your decision. |
don't think that that's ared strong argument, because of the overlap.

MORRIS: | didn't think alot about it.

STANTON: | didnt, either.

PRIDEMORE: | didn't ether. | followed the actud apped issues.

LOWRY: Then don't go there.

STANTON: Then don't go there? Thank you. Mr. Chairman, | believe that the hearings examiner both
miscongtrued the code in hisinterpretation of the consderations, and aso that he didn't give appropriate
weight to his congderations that he did conclude were not met. And | am firmly convinced a mistake
was made. | can't find that the proposed use meets the test of 18.410.055(A) and, therefore, | would
move that we overturn the hearings examiner and deny the gpplication for a solid waste zoning permit
and the CU.

MORRIS: | can't second that. | didn’t agree with you about the waiting issue and have even said out
loud that when it got right down to it, the waiting issues didn't mean nearly so much aswhich
comprehensgive plan we were usng. So, while | agree with you on the outcome of this, that we overturn

the hearings examiner, | don't agree with you on the reasons.

STANTON: Okay, let mejust go back and say — Mr. Chairman, | move that we overturn the hearings
examiner and deny the gpplication for a solid waste zoning permit.

PRIDEMORE: To makeit esser can we include the—
STANTON: -- and CU.

PRIDEMORE: And can weinclude the additiona condition regarding the walkway on 1st.
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STANTON: Oh, yes, and include the condition as articulated by Commissioner Morris.
MORRIS: Thank you. | can second that.

PRIDEMORE: o it's been moved and seconded to overturn the hearings examiner and deny the
gpplication for solid waste zoning permit and conditiona use permit and to add that additiona condition
language. All those in favor?

MORRIS. Aye.
STANTON: Aye.
PRIDEMORE: Aye. Opposed? Motion passes. That concludes our business today.

STANTON: Just before we leave. Those of you who are here who were sending e-mails and
participated in the ad that was in the paper, | just have to let you know that worked exactly opposite of
whét you intended, in my case. | was professondly offended -- not persondly, because | have avery
thick skin. But it doesn't work. Actudly, | worked harder to try to find the

case for the gpplicant. And | just wanted you to know that for future reference.

MORRIS: I'm glad you said that. | had a particularly nasty one, yesterday. And the gentleman who sent
it said something about how he had just learned that this was happening and how surprised he was and
that anyone — and that if | voted for this he would work as hard as he could to see that | was never
elected again. And | had to think to myself - where have you been, i, that you just learned about this?
There are civic responghilities that you have as citizens to know

what's going on in your world. And the only thing I got out of that email was that he hadn't paid very
good attention to his respongbilities as a citizen. I'm glad you said that and | echo it, Commissioner
Stanton.

PRIDEMORE: | should employ the thumper rule, but I'll add my commentsto that aswell. | think
your phrase “being professonaly offended” isright on. I'm alittle thinner skinned than you, probably,
because | was somewhat persondly offended, as well. It very much --

MORRIS: | was, too. | thought that was just totaly unnecessary.

PRIDEMORE: -- It very much worked opposite on me. And my desire— | don't know where people
in Clark County have gotten the belief that if they cal people names and threaten them, or any of that,
that somehow people are going to be more sympathetic to your cause. It doesn't work. It certainly
doesn't work with me. And | could go on, but in theinterest of the thumper rule, I'll stop there. Business
is concluded. We are adjourned.
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